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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE  
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 
Philip Restifo,  
  

Opposer,  
  

- against - Opposition No. 91195666 
  
  
POWER BEVERAGES, LLC  

  
Applicant.  

 
 

APPLICANT’S MOTION TO DISMISS  

 
Power Beverages, LLC (hereafter “Applicant”), makes this Federal Rule of Civil 

Procedure 12(b)(6) motion to dismiss the claims in this action because Opposer cannot maintain 

their claims as set forth in the Notice of Opposition.  Opposer’s Notice of Opposition contains 

insufficient allegations to make out a cognizable claim, and this claim should be dismissed 

pursuant to Federal Rule of Civil Procedure 12(b)(6). 

 First, the Opposer has filed a Notice of Opposition, but not a Complaint in a form that is 

compliant with the Federal Rules and which may be responded to by Applicant.  According to 

the Trademark Trial and Appeal Board Manual of Procedure: 

309.03(a)(2) Elements of Complaint – In General  

A notice of opposition must include (1) a short and plain statement of the reason(s) why 
opposer believes it would be damaged by the registration of the opposed mark (i.e., 
opposer's standing to maintain the proceeding (see TBMP §§ 303.03 and 309.03(b)), and 
(2) a short and plain statement of one or more grounds for opposition.  (See 37 CFR § 
2.104(a); Young v. AGB Corp., 47 USPQ2d 1752, 1755 (Fed. Cir. 1998) (standing and 
grounds are distinct inquiries; allegation of "economic damage" while relevant to 
standing does not constitute a ground); Consolidated Natural Gas Co. v. CNG Fuel 
Systems, Ltd., 228 USPQ 752, 753 (TTAB 1985); and Intersat Corp. v. International 
Telecommunications Satellite Organization, 226 USPQ 154, 156 (TTAB 1985) 
(allegation of priority without direct or hypothetical pleading of likelihood of confusion is 
insufficient pleading of Section 2(d) ground). Cf. Fed. R. Civ. P. 8(a). 300). 
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Opposer has not set forth any reasons why it would be damaged by the registration of the 

opposed mark, and thus has no standing.   

Secondly, Opposer has stated that his grounds for this Opposition are based on 

Trademark Act Section 2(d) likelihood of confusion with U.S. Trademark Application Serial 

Number 77080324.  This Trademark Application, relied on as grounds for the instant opposition, 

is owned by Applicant, and Opposer is attempting to use Applicant’s own prior filed trademark 

as a basis for this Opposition proceeding, which demonstrates a fundamental misunderstanding 

of United States Trademark law and procedure.  Pursuant to Section 2(d) of the Act, 15 U.S.C. § 

1052(d), plaintiff must assert, and then prove at trial, that defendant’s mark, as applied to its goods or 

services, so resembles plaintiff's  previously used or registered mark or its previously used trade 

name as to be likely to cause confusion, mistake, or deception.  Obviously, Opposer cannot rely on a 

prior filed Trademark Application in which he has no ownership interest, and especially when said 

prior filed application is owned by Applicant.  These alleged grounds for opposition are ludicrous. 

Additionally, the Trademark Trial and Appeal Board Manual of Procedure further states 

in section 309.03(a)(2)  that “[A]ll averments should be made in numbered paragraphs, the 

contents of each of which should be limited as far as practicable to a statement of a single set of 

circumstances.”  See Fed. R. Civ. P. 10(b) and Isle of Aloe, Inc. v. Aloe Creme Laboratories, 

Inc., 180 USPQ 794, 794 (TTAB 1974) (while paragraphs were numbered, none of the 

paragraphs were limited to a statement of a single set of circumstances).  In its Notice of 

Opposition, Opposer has not set forth any averments in numbered paragraphs, making it 

impossible for Applicant to properly respond in the form of an Answer.  

Further, the same section of the TTABMP requires that the pleading should include 

enough detail to give the defendant fair notice of the basis for each claim.  See McDonnell 

Douglas Corp. v. National Data Corp., 228 USPQ 45, 48 (TTAB 1985) (petitioner's Section 2(a) 
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